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Cases in this Number. 


We print elsewhere an abridgment of the opinion of Mr. | 


Justice Srronc of the Supreme Court of the United States in 
the case of the Union Pacific Railroad Company v. Peniston, 
which relates to the power of the states to tax agencie# of 


the federal government ; also the important case of Chamber- | 


lain v. Saint Paul & Sioux City Railroad Company et al., 
relating to Minnesota railroad bonds, and Minnesota land 
grants to railroads ; also an able opinion by Chief Justice Beck, 
of the supreme court of Iowa, upon the somewhat novel ques- 
tion of the right to set spring-guns for the protection of prop- 
erty. To this last case we have appended an editorial note, 


designed to show the force of the English and American cases | 


bearing upon the question. 





The New Chief Justice. 


On the roth inst., the president nominated, and subse- 
quently the senate, without a dissenting vote, confirmed 
Morrison R. Ware, of Toledo, Ohio, to be Chief Justice 
of the Supreme Court of the United States. He was born in 
Connecticut, and graduated from Yale College. 


where he has ever since resided. 


and practice of his profession. He is a man of elevated and 
spotless character, and has the reputation of a learned, upright 
and able lawyer. He was the president of the constitutional 
convention of Ohio, at the time of his appointment. He 
had served with distinction, the year before, as one-of the 
counsel for the United States at the Geneva arbitration. His 


studies, his whole life, and his public services, give full assur- | 


ance of the wisdom of the president’s choice, which it cannot 
be doubted, will be vindicated by the manner in which he 
will discharge the high duties to which he has been called. 


Policy of Assurance on Life of Husband for Ben- | 


efit of Wife not liable to Wife’s Debts. 


In Brossard v. Marsouin, in the superior court at Montreal, 


October 21, 1873, before BEaupRyY, J., a question was ruled | 


which appears to be novel and warthy of note, although the 
court is not one of last resort. The defendant, a public 


trader, holding her goods apart from those of her husband, | 
effected a policy of assurance upon his life in the sum of | 


$1500, which sum was stipulated to be paid to her in the event 
of his death. The husband having died, and the defendant 
becoming embarrassed, one of her principal creditors forced 
her -into bankruptcy. The defendant put the assignee in 


possession of all her goods, but refused to surrender to. him | 
The assignee filed his petition asking | 


the policy of assurance. 
that she be compelled to deliver the policy as a part of the 
estate of the bankruptcy belonging to the creditors. The de- 
fendant responded that the provincial statute, 29 Vict., ch, 1 os 
which authorizes similar assurances, provides that the amount 
shall be paid in the manner directed in the. policy, and cannot 


He is the 
son of Judge Warr, formerly one of the supreme judges of | 
Connecticut, and soon after leaving college, settled in Ohio, | 
He is in the 58th year of | 
his age, and his life has been exclusively given to the study | 


| be subjected by any creditor or creditors whatever. The 
assignee contended that the creditors mentioned in the act 
are those of the husband, and not those of the wife ; but the 
court took the same view of the statute as did the defendant, 
and dismissed the petition with costs. 
We do not recall any case similar to the above, and after a 
| considerable search, have not been able to find any. In the case 
| of Murrin, bankrupt, 2 Dillon C. C. 120; S. C. 2 Ins. Law 
| Jour. 524, a wife possessed of a separate estate secured to her 
| by an ante-nuptial settlement, obtained in 1869, a policy of 
insurance upon her own life, payable upon her death fo her hus- 
| band. She paid the premium for a year out of her own estate. 
Before the year expired her husband was adjudged a bankrupt. 
Out of her own estate she paid the premium for the two fol- 
lowing years, 1870 and 1871, and before the next premium 
fell due, she died ; and it was held, in a contest between her 
husband and his assignee in bankruptcy, that the former was 
entitled to the proceeds. 





|Can a Father, by Contract, surrender his Rights 
over his infant Child ? 


This question has recently been canva$sed with seriousness, 
in the courts of Lower Canada,.and has been finally answered 
in the negative, by the queen’s bench, at Montreal. We al- 
lude to the case of Barlow v. Kennedy, 17 L. C. Jurist, 253. 
Kennedy was a day laborer, in indigent circumstances. His 
| wife died, leaving him a female child, the issue of their mar- 
riage, about eighteen months old. Both Kennedy and his 
deceased wife were Catholics, and the child had been christened 
in that faith. Unable to care for the child, he gave her to 
Barlow, a Protestant, in good circumstances, agreeing, by 
parol, that the latter should have her to rear, educate, and 
dispose of, during her minority,to all intents and purposes, 
as though she were his own. This contract was reduced to 
writing before. a notary, which writing, Kennedy agreed sev- 
| eral times to sign, but failed or neglected to do so. Finally, 
Kennedy re-married ; and, after Barlow had had-the exclusive 
| custody of the child for more than four years, in pursuance of 
the agreement, and without any compensation from Kennedy, 
| the latter demanded that she be restored to him. This being 
refused, he sued out a writ of Aadeas corpus to recover posses- 
sion of her. The judge of the superior court having heard 
| the case upon issues which he had caused to be made up, ren- 
dered the following judgment : 

‘‘The court, having heard the parties by their respective 
counsel, examined the proceedings of record and deliberated, 
considering that it is satisfactorily proved that petitioner, 
some three or four years ago, placed Mary-Ann-Margaret Ken- 
nedy, his infant child, under the care and guardianship of the 
respondent, William Barlow, and delegated his, said petition- 
er’s right, authority and control over her person, under the 
express understanding and agreement that said. respondent 
, should bring her up and educate her as his own child; con- 
sidering that said respondent then accepted the guardianship 
of said Mary-Ann-Margaret Kennedy, and has ever: since, 
| with great care and kindness, and at great expense, brought 





* nedy to the guardianship and custody of the said respondent.’’ * 
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her.up, according to the said understanding and agreement, | 


and desires to continue so to do; considering that it would | 
be more conducive to the comfort, happiness and welfare of 
the said Mary-Ann-Margaret Kennedy, to suffer her to remain | 
under the care of said respondent, who and his wife have be- | 
come much attached to her, and to whom she has also become | 
attached, than to consign her to the guardianship of the said 

petitioner, a poor day laborer, and a stepmother, to whom she 

is an entire stranger, doth dismiss the petition of said peti- | 
tioner with costs, and remand said Mary-Ann-Margaret Ken- | 


This judgment was removed to the Court of Review and 
there reversed ; and the respondent having appealed to the 
Court of Queen’s Bench, the judgment of the Court of Re- 
view was affirmed. 


Bapc.Ley, J., of the Queen’s Bench, said: “It is un- 
necessary to enter into detail of the right of a father to have 
the custody of his infant child: as a matter of justice and of 
law, the father requires no provision of law to secure to him 
that right, which no one can disturb nor force from him, nor 
deprive him of, except on account of his own bad conduct or 
by his own consent. Except in the case of insanity, or some 
deliberate course of immorality or criminal act of his own, no 
father can forfeit or lose his paternal right, and even a con- 
tract by him to part with his child is so unnatural, that the 
law does not recognize a man’s right to violate his most sa- 
cred duty, least of af to bind himself by a contract to do 
that which is inherently immoral and aé inifo illegal, and in 
the eyes of the law null and void. Even, therefore, if a 
father had signed such a contract, it would not be binding, 
and he could still demand and have the custody of his child.’’ 

Monk, J., of the same court, said that the judgment of the 
court of first instance was an extraordinary one ; and that it 
was monstrous to think that a father could divest himself of | 
his right to his child. 

The cases upon the subject of the right of a father to the 
custody of his infant child, and which determine under what 
circumstances a court of equity, or a court of law in a pro- 
ceeding by Aadeas corpus, will control that right for the bene- 
fit of the child, are very numerous. Their effeet is very well 
shown by Mr. Schouler, in his work on The Domestic Rela- 
tions, pp. 334, ¢¢ seg. Contests of this character generally 
arise between husband and wife, in the event of separation or 
divorce ; and there appear to be but few cases upon the precise 
point involved in the case above considered, namely, whether 
a father may, 4y contract, surrender to another his parental 
rights over his infant child, 

In an English case in point, the father of.an infant daughter, 
the mother having died recently, had agreed to let it live with 
an uncle, who was to maintain and educate it until it should 
be able to provide for itself, and the father promised not to 
take the child away from the uncle, and to pay a certain sum 
monthly for its support; the agreement was acted upon for some 
months; but it was held that, notwithstanding the agreement, 
the father was at liberty to revoke his consent to the child’s 
living with itsuncle ; and in a proceeding by hadeas corpus, 
the child was delivered to the father. _ Reg. v. Smith, 16 Eng. 
Law and Eq. 221. But in a case in Massachusetts, where a 
child had been given up at its birth, the mother having then 
died, to its grand-parents, who kept it for thirteen years at 








their own expense, without any demand made by the father 
for its restoration, the court (SHaw, Ch. J.,) refused to réstore 
the child to the father. In Mayne v. Baldwin, 1 Halst. Ch. 
454, an infant daughter was restored to her father on hadeas 
corpus, although he had committed her to the respondent, and 
agreed that the respondent should de her father until she should 
attain the age of twenty-one years, The same view was taken 
by the supreme court of New Hampshire in State v. Libbey, 
44 N. H., 321, where the precise question is considered, upon 
a state of facts which appear from the imperfect statement in 
the opinion, to be very similar to the case in Canada. The 
court say: ‘‘In this case the child, when about two years 
and five months old, was placed with respondent in February, 
1959, and maintained by him until December, 1861, when this 
application was made ; and it appeared that until December, 
1861, a period of nearly three years, the father gave no notice 
of his wish to have the child restored tv him. Upon the sub- 
ject of the terms upon which the child was taken by the re- 
spondent, the evidence is conflicting ; but upon a careful con- 
sideration of it, we think that the relation is not impeached, 
but that the father placed the child in the custody of the re- 
spondent, with an agreement that it should be his, and be 
brought up’ by him. And the question now is, whether, in 
the exercise of a soumd discretion, the custody of the child 
ought to be withheld. The child had been suffered to remain 
with the respondent nearly four years before the application, 
and she is now about six and a half years old; and assuming 
that there is nothing in the character of the father or the step- 
mother, that renders them unsuitable to be entrusted with the 
nurture of the child, we can see nothing in the other circum- 
stances that would make the change of custody sought for, 
hazardous to the permanent interests and welfare of the child ; 
certainly not to such an extent as to’ justify a final severing 
of the ties which bind the parent and child together. 


|* * * ur opinion, therefore, is that, upon refunding 


the. sums of money expended by the respondent, under the 
agreement, the father may revoke his consent, and thereupon, 
the custody of the child may be awarded tohim.’’ But it has 
been held, that where a father, whose wife had died, gave his 
female child, three years old, to her aunt, with whom she re- 
mained six years, the father during that time visiting her but 
once a year, and contributing nothing to her support, his 
right to her custody was gone. Com. v. Dougherty, 1 Pa. 
Legal Gazette, 63. 


The principle declared in the case in Canada has been car- 
ried even further. It has been held that a husband cannot, 
by agreement with his wife, delegate to her the care and cus- 
tody of their infant children. People v. Mercein, 3 Hill, 
(N. ¥.) 399, 408; Johnson v. Tervy, 30 Conn. 259, 263; 
Earl of Westmeath’s case, Jacob, 251, note (c). Although 
such agreement be by deed. Jac. 251. 


And, excepting of course, those cases where the father, by 
reason of immoral habits, extreme poverty, or otherwise, is 
unfit to have the custody of his infant child; and excepting 
also, contests between husband and wife for the custody of their 
minor children, as well as cases governed by the laws relating 
to the apprenticeship of minors, the rule undoubtedly is as 
stated by Mr. Justice Cowen, in People v. Mercein, supra, 
that a father holds his children under a personal trust which 
he cannot alienate. And the supreme court of Illinois has 
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recently held that the right of a father to the care, custody 
and nurture of his child cannot be tn/fringed by the state, ex- 
cept for gross unfitness for the charge, or.for the commission 
of crime by the child, exposing him to imprisonment ; and 
hence, that a statute authorizing children to be committed to a 
reform school, without any charge of, or trial for crime, but 
merely because they appear to officers of the law to be desti- 
tute of proper parental care, and growing up in idleness, vice, 
etc., is unconstitutional, as involving imprisonment without 
due process of law ; and that a child thus committed may be 
discharged on hadeas corpus, on the father’s petition. People 
v. Turner, 55 Ill. 280. 








Land Grant to Railroads—Minnesota State Rail- 
road Bonds. 





SELAH CHAMBERLAIN v. SAINT PAUL & SIOUX CITY 
RAILROAD COMPANY et al. 


United States Circuit Court for the District of Minnesota, Dec. 
Term, 1873. 


Before DILLon, Circuit Judge. 


1. Railroads—Congressional Land Grant—Re-grant to new companies— 
Title.—The present railroad companies, to which the land-grant ot congress was re- 
granted on the failure of the old companies (upon which the benefit of the grant was 
first conterred) to build the roads, do not hold any of the said lands, not even the first 
120 sections, subject to any trust in favor of the creditors of the state, or of the former 
companies . 

2. . Power of the state over the disposition of the railroad aid 
land-grant considered. 


3- . Minnesota state railroad aid bonds, issued under the amendment 
to the state constitution of April rsth, 1858, held valid, 











4. Constitutional A dment—R dies.—Construction of said constitutional 
amendment and the nature of the remedies by foreclosure and forfeiture considered. 
On'the 3d day of March, 1857, congress granted to the territory 
of Minnesota, lands to aid in the construction of certain lines of 
railroads therein. (11 Stat. at Large, 195.) By the act it is pro- 
vided, inter alia, that ‘‘the,lands hereby granted for and on ac- 
count of said road and branches severally, shall be exclusively ap- 
plied in the construction of that road for and on account of which 
such lands are hereby granted, and shall be disposed of only as the 
work progresses ; and the same shall be applied to no other pur- 





- pose whatever.” 


= =. 


Section 4 enacts: ‘That the land hereby granted 
shall be disposed of by said state om/y in the manner following: 
thatis to say, that a quantity of land not exceeding one hundred 
and twenty sections for each of saidroads and branches, * * * 
may be sold; and when the governor shall certify * * * that 
any twenty continuous miles of any of said roads, etc., is com- 
pleted, then another quantity of land not to exceed one hundred 
and twenty sections, * * * for each of said roads, * * * 
may be sold,” and so on. . 

The territorial legislature of Minnesota passed an act, approved 
May 22, 1857, entitled ‘“‘ An act to execute the trust created by an 
act of congress, entitled ‘An act,’ etc.; and by chapter 3 of said 
act, the Root River Valley and Southern Minnesota R. R. Co., a 
corporation created and then existing under the laws of said ter- 
ritory (the name of which corporation was soon after changed to 
the ‘ Southern Minnesota R. R. Co.’) was authorized to construct 
two of the lines of said road mentioned in the said act of con- 
gress, being the lines since severally constructed by the two com- 
panies, defendants in this action, That, by sections 3, 7 and 12, 
of said chapter 3, of said territorial act, it was provided that said 
railroad company, upon the construction of said lines of road, as 
in said act and the act of congress provided, should have the 
lands to aid in the construction thereof, injand by said act of con- 


gress designated, 


On the 15th day of April, 1868, an amendment ‘to the constitu- 
tion of the state was adopted by the people, authorizing the issue 


| of state bonds, not to exceed $5,000,000, to the land grant rail- 


roads, ‘for the purpose of expediting the construction thereof.” By 
this amendment the provision was, that state bonds to the amount 
of $100,000, should be issued to each company for every ten miles 
of road made “‘ ready for placing the superstructure thereon,” and 
$100,000 for each ten miles completed with cars running thereon. 
‘Said bonds thus issued shall be denominated ‘ Minnesota State 
Railroad bonds,’ and the faith and credit of the state are hereby 
pledged for the payment of the interest and the redemption of the 
principal thereof,”” By this amendment also, the state bonds 





were to be made payable to the order of the company to which 
they were issued, and transferable by the indorsement of the pres- 
ident thereof. Then follows this provision : 

“*Each company shall make provision for the punctual pay- 
.ment and redemption of all bonds issued and delivered to it, and 
for the punctual payment of the interest which shall accrue thereon, 
in such manner qs to exonerate the treasury of this state from any 
advances of money for that purpose; and as security therefor, 
the governor shall demand and receive from each of said com- 
panies, before any of such bonds are issued, an instrument pledg- 
ing the net profits of the road for the payment of said interest, 
and a conveyance to the state of the first 240 sections of land, free 
from prior incumbrances, which said company is or may be au- 
thorized to sell in trust for the better security of the treasury of 
the state from loss on said bonds,” etc. And by the said consti- 
tutional amendment it was also provided that as a further secu- 
rity, each company should transfer to the state its own first mort- 
gage bonds, corresponding in amount to the said state bonds so 
issued to such company ; and in case of default of such company 
to pay the interest on the state bonds so issued to it, the governor 
was authorized, in such manner as should be provided by law, to 
sell the said first mortgage bonds of such company so transferred 
to the state, or require a foreclosure of the mortgage executed by 
said company to secure the same. ' 

And it was further provided, that in consideration of the loan 
of the state credit to such companies, and as a condition thereof, 
each company should complete not less than fifty miles of its 
road on or before the 31st of December, 1861, and not less than 
100 miles before the year 1864, and four-fifths of the entire line 
before the year 1866; and any failure so to complete within the said 
several times, should forfeit to the state all the right, title and inter- 
est ofany kind whatsoever, in and to any /ands together with the 
Jranchises connected with the same pertaining to the portion of the 
road so uncompleted. 

Said proposed amendment was submitted to the people, for ap- 
proval, at a special election, held April 15th, 1858, and was ap- 
proved by a vote of about five to one. But said proposed amend- 
ment was not submitted to congress, or referred to in the act ad- 
mitting Minnesota as a state. 

The said Root River Valley and Southern Minnesota R. R. Co. 
accepted the provisions of said amendment. 


In October, 1858, the Southern Minnesota R. R. Co.; (being the 
new name for the Root River Valley and Southern Minnesota R. 
R. Co.,) executed to the state an instrument, pledging the net 
profits of the road for the jpayment of the interest on the state 
bonds that should be issued to it, and also a conveyance ot the 
first 240 sections of land which it was or might be authorized. te 
sell, for the better security of the state against the payment ofin- 
terest on the State bonds so to be. issued to the said company; 
And, on October 1, 1868, the company made a trust deed to Prin- 
gle & Chatfield, trustees, on the road lands, franchises, and prop- 
erty of every description, to secure $2,000,000 of the bonds of the 


apmpany. 
In July, 1857, the route of the Southern Minnesota R, R,_Ca, 





was located. 








€ 
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In 1858, and early in 1859, the plaintiff constructed road-bed 
and received therefor from the companies, state bonds indorsed 
by the companies, to the amount of $575,000. In 1859, the railroad 
company became insolvent and never completed a mile of road, 
nor'did anything beyond the grading, and made default in the 
payment of interest on its bonds and on the bonds of the state. 

In 1860, the constitution was amended by “ expunging”™ the 
atnendment of April 15, 1858, under which thé’ state bonds were 
issued, “saving to the State-all tights, remedies and forfeitures 
accruing under said amendment;” and by’ providing that ‘‘no law 
levying a tax or making other provision for the payment of inter- 
est or principal of the bonds denominated “ Minnesota State Rail- 
road bonds,’ shall take éffect, or be in force, until such law shall 
have been submitted to a vote of the people of the state, and 
adopted by a majority of the electors of the state voting upon the 
same.” 

‘By an act of the legislature of the state, of August 12, 1858, and 
March 6, 1860, provision was’ made for the foreclosure of the 
‘mortgages, by order of the governor, of such companies as should 
be in default in payment of the interest on the state bonds that 
‘should be issued to it, and also in default in the payment of the 
“nterest of its own bonds, which should be held by the state as in- 
‘demnity, as provided in said loan amendment, and upon such fore- 
“elosure to bid the property in, in the name and for the use of the 
state. 

The ovigina/Southern Minnesota R. R, Co., having made default 
in'the payment of interest both on its own bonds and the bonds 
of the state, the governor duly caused the deed of trust to the 
“state to be foreclosed and all /ands, etc.. were sold to and pur- 
‘chased for and in the name of the state, and a conveyance made 
to the state therefor, and the state continued to hold all the lands, 
‘property and franchises, thus acquired, until the 4th day of March, 
1864. 

‘On March 4, 1864, the legislature of the state passed an act, 
whereby the present railroad companies, defendants in this action, 
were created, and all rights acquired by the state by virtue of said 
foreclosure proceedings, or by any forfeiture to the state, done or suf- 
fered by ‘said old or original Southern Minnesota R. R. Co., were 
granted to the new companies thereby created, free and clear of 
all liens whatsoever, with further provisions that said new com- 
panies should have and receive severally, the lands pertaining to 
the line of the road which each was empowered to construct, upon 
the construction and completion of the same as provided in said 
act, andin said act of congress. The said railroad companies, de- 
fendants, severally went on under said act and completed their sey- 
‘eral lines of road; and received therefor, as the same were con- 
structed, the lands from the state appertaining thereto under said 
congressional grant; said congressional grant having been amended 
‘so as to allow the lands to be disposed of by the state, as the lines 
were constructed in sections often instead of twenty miles, as orig- 
‘imally provided. The said defendants, the railroad companies, to 
raise the means to construct said lines of road, issued their bonds 
‘severally, and mortgaged their roads, franchises and lands, to se- 
cure said bonds, as set forth in the answers of the trustees in this 
action. : 

Thatsaid defendants acquired no title, right or license, in regard 
to the right of way from, through or under, the old company, but 
procured the right of way from the individual land owners, over 
and upon which the old grading was done, so far as they used 
' The present bill is" by the plaintiff, as the holder of $500,000 
state bonds, and is brought, not ‘against the railroad companies 
to which they were issued, and which endorsed them, but against 
the new companies created in 1864,and to which the state re-granted 
the lands and property, and against thé trustees in mortgages ex- 
ecuted by the present companies to secure bonds issued to borrow 
money to build the ‘roads, and as tothe ‘lands (particularly’ the 


| first 240 sections granted to the said roads,) and franchises con- 
| ferred upon the present companies. by the legislature of 1864, 


Seeks to charge them with a trust for the payment of the plain- 
tiff's bonds. 

The bill, in substance, prays for discovery and answer to spe- 
cial interrogatories ; for a receiver ; for an account of value of fran- 
chises and road beds at time of conveyance to defendants ; for the 
value of all lands sold for cash; that defendants pay over all 
moneys by them received, and deliver all bonds, mortgages, 


| contracts or evidences of indebtedness, for sale of lands to the re- 


ceiver; convey to him all the lands remaining’ unsold ; all to be 
by himconverted into cash and applied to the liquidation of said 
state bonds and interest ; and for general relief. 

Gordon E. Cole and F. R. E. Corneil,for the. complainant; Gi- 
man, Clough &» Wilder, E. C. Palmer, Gilfillan & Williams, and 
.H. $. Horn, for defendants, 

DILLON, circuit judge.—The plaintiff, who .was a contractor 
on certain railroads, to which the state originally gave the benefit 
of the1and grant of congress, holds bonds of the state of Minne- 
sota, issued pursuant to the constitutional amendment of April 15, 
1858, to the amount of half a million of dollars, upon which no 
interesthas been paid since 1859, and which, by the expunging 
amendment to the constitution of 1860, if valid, the state legis- 
ture is disabled from paying or making provision to pay, until a 
law for that purpose shall be approved by a popular vote. 

These bonds were endorsed by the original companies to which 
they were issued, and which, as between them and the state, are 
the principal and primary debtors. The present defendants, the 
St. Paul & Sioux City R. R. Co., and the Southern Minnesota R. 
R. Co., are not the companies with which the plaintiff contracted, 
and for which he did work, but are Companies created by the state 
in 1864, and to which the state then re-granted the lands and 
property, which it had obtained by foreclosure or forfeiture, or 
both, from the old or original companies. 

The bill proceeds upon the theory that the plaintiff's bonds are 
legal and subsisting obligations of the state: that the companies 
to which they were issued are the principal debtors, andthe state 
| their surety ; that the lands, particularly the first 120 sections to 
each road, became by the act of the legislature of May 22, 1857, 
the property of the companies; that the only interest the state 
afterwards acquired in these lands, was the right to hold them to 
secure itself against loss by reason of its issue of state bonds; 
that the plaintiff, a creditor of the main debtor, has a right in 


respect to all securities belonging to the principal debtor, and that 
the present companies not being dona fide purchasers of the lands 
for value and without notice, are open to the same trusts which 
might have been fastened upon them had they still remained in 
the hands of the state. 

That the bonds held by the plaintiff are the legal obligations of 
the state, and binding upon it in law, honor and justice, I have no 
doubt. Indeed, counsel have not seriously contended that these 
bonds were nct valid. They were issued pursuant to an amend- 
ment of the constitution of the state, adopted by a popular vote 
of about 35,000 for, to 8,000 against the project; and have been 
repeatedly recognized as valid by subsequent legislation of the 
state, and by the foreclosure proceedings. Under these circum- 
stances, the fact that it does not appear that the acting governor 
signed the bill, providing for the submission to the people of the 
loan amendment to the constitution, is a matter of no conse- 
quence. In the amendment to the constitution ‘the faith and 
credit of the state are pledged for the payment of the interest and 
the redemption of the principal” of the bonds; they are signed 
by the governor and bear upon their face the seal of the state; 
they were issued to the plaintiff and others for grading and work 


,actually done upon the roads at the rate specified in the constitu- 





tional amendment, and the state obtained the benefit of the secur 


equity to be subrogated to the rights of his surety (the state) in — 
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rities it took for its indemnification, and re-granted the property it 
acquired, free from all liens, to the present companies; under 
these circumstances, if the state were sueable in the courts, there 
can be no doubt that the bonds would be legally enforceable 
against it. Justice and honor, alike, require the state to recog- 
nize these bonds as binding upon it, and in the end the court 
cannot doubt that the people of the state will so ordain. A state 
with such a future before it as the state of Minnesota, cannot 
afford to bear the odium of repudiation, and if there are no other 
difficulties in the plaintiff's way, except the suggested one that his 
bonds are invalid, he will be entitled to the relief demanded, 

The main purpose of the bill is to charge the first 120 sections 
of land granted by the state to the original companies, and by the 
act of 1864 re-granted to the present companies, with an equitable 
trust in favor of the plaintiff, for the payment of his state bonds 
indorsed by the old companies. It is admitted that the old com- 
panies, after doing a large amount of grading, became insolvent, 
and that they never completed any part of their line of road, and 
hence under the act of congress never became entitled to any 
lands, unless it may be the first 120 sections to each ef the roads. 
These, the plaintiff contends, the state, under the act of congress 
of March 3, 1857, making the grant, had a right to se// in advance 
of construction; that the act of the territorial legislature of May 
22, 1857, was a sale of the 120 sections to the companies, by force, 
whereof, they became absolutely their property by a title not sub- 
ject to be divested by their subsequent failure to build the roads; 
that being the property of the companies, they had a right to 
pledge them to the state to indemnify it against liabilities it as- 
sumed for them, and that the plaintiff has the right to follow these 
lands into the hands of the state or its grantees, with notice, and 
subject them to payment of his bonds. 

The lands granted to the state by congress were held by it in 
trust to be ‘‘exclusively applied to the construction of the road 
for and on account of which such lands were granted, and the 
same should be applied to no other purposes whatsoever.” Said 
lands ‘“‘ shall be disposed of,” says the act of congress, ‘‘ by the 
state on/y, in the manner following, that is to say, that a quantity 
of land not exceeding 120 sections for each of said roads and 
branches * * may be so/d,; and when the governor shall certify 
that any twenty continuous miles of any of said roads, etc., is 
completed, then a quantity not exceeding 120 sections * * for 
each of said1oads, may be sold,’’andsoon. This comprised the 
extent of the power of the state over these lands. The state was 
a trustee whose powers were strictly limited by the congressional 
enactment. The state might, I am inclined to think, have so/d 
the 120 sections in advance of construction, and conveyed a good 
title; but I doubt whether the act of the legislature of May 22, 
1857, was a sade to the original companies so as to confer a title 
not subject to be defeated, if they failed to construct the roads as 
required by the act of congress; and I am clear, that under the 
act of congress it was not competent for the state, acting as trustee, 
to acquire any lien on or right in these lands, inconsistent with the 
unfettered execution of its trust duties under the act of congress. 
The state sustained to the old companies a double relation. one 
as trustee under the land-grant act of congress; the other as the 
sovereign which had created these companies, and was under- 
taking to aid them in their enterprise by a loan of its own credit. 


Now it is clear that if the state became a creditor of these com- |" 


panies, it could not lawfully stipulate for security out of lands 
which it held in trust, if this would be inconsistent with its duties 
under the act of congress. 

In this view, I have serious doubts as to the validity of the secu- 
rity for its bonds which the state sought to obtain by the constitu- 
tional amendment upon the lands or any of them, which had been 
granted by congress, and which had never been earned by the 
completion of the required section of 20 (subsequently reduced 
to 10) miles of road, But I need not decide the point ; for assum- 





ing that the 120 sections became the absolute property of the 
company, it was then competent for the state to take security upon 
it for its indemnity, and to provide for the forfeiture thereof to the 
state in case the roads were not completed as required by the con- 
stitutional amendment. 

The companies made default in thé payment of interest, and 
their rights were foreclosed and the property purchased by the 
state. The companies failed to build and complete the roads, as 
required by the constitutional amendment ; and the legislation of 
1864 shows that the state elected to take advantage of the forfeit- 
ure. Foreclosure and forfeiture were cumulative and concurrent 
remedies. The main object of the mortgage was pecuniary in- 
demnity to the state. The principal purpose of the provisions for 
forfeiture was to secure the completion,of the roads by the stipu- 
lated time. 

By foreclosure or fo.feiture or both, the rights of the old com- 
panies in those lands became vested in the state. It need not be 
denied in this case, that if these bonds were still in the hands of 
the state, or a voluntary grantee or a purchaser with notice, that 
the plaintiff, as the holder of unpaid state bonds (to indemnify the 
state against which the companies had conveyed to it the lands) 
might fasten an equitable trust upon them. Undoubtedly, he 
could do this, if these lands were in the hands of the state, dis- 
charged of any trusts under the act of congress. But upon the 
failure of the old companies, the state, in 1864, in order to secure 
the completion of the roads, created the present companies, and 
granted to them all the lands and franchises which had been 
granted to the old companies, “ free of all claims or liens,” and 
on the faith of this legislation, the new companies have built, com- 
pleted the lines of road, the one ata cost of $5,000,000, and the 
other at a cost of $3,000,000. The money to accomplish this was 
raised upon deeds of trust and mortgages yet outstanding, made 
by the present companies to secure issues of bonds, preferred 
stock and land certificates. After all this is done, the present bill 
is filed, and it would, in my judgment, be inequitable as against 
the present companies and their creditors, to hold that the plaintiff 
could subject to the payment of his bonds the land or other prop- 
erty which the defendant companies acquired from the state by 
the legislation of 1864. 

A decree will, therefore, be entered, dismissing the bill with 
costs. 

NELSON, J., did not sit in the cause. 

DECREE ACCORDINGLY. 


NoTE.s—Construction of acts of congress granting public lands to states to 
aid in building railroads: Schulenburg v. Harriman, 2 Dillon, C. C. R. 398. 
Rice v. Railroad Co. 1 Black, 358: State v. Southern Minn. Railroad Co., 
18 Minn. 50. 

To Union Pacific Railroad Co.: Union Pacific Railroad Co. v. Watts, 2 
Dillon C. C, R. 310. 

Taxation of such lands by the states. Railway Co, (Kansas Pacific) vy, 
Prescott, 16 Wall. 603, 

Lien of state to secure state bonds issued to the companies. Murdock v 
Woodson, 2 Dillon, C. C. R. 188; Wilson v. Boyce, Ib. 539. 





Defence of Property by Spring-Guns. 


GEORGE HOOKER, BY HIS NEXT FRIEND, ETC,, v. 
JOHN MILLER. 


Supreme Court of lowa, October Term, 1873. 


Hon. J. M. Beck, Chief Justice. 
“ ‘Wn. E. MILLER, 
o 2". See Judges. 
« JamEs G, Day, 


1. Spring-Guns—Trespassers.—Where the owner of a vineyard sets a spring- 
gun, so arranged with cords or wires, that a trespasser coming into the vineyard will 
by coming in contact with such cords or wires, discharge the gun ‘and receive injury 
therefrom, and gives no notice of having such spring-gun in his vineyard, and a tres~ 
passer entering the yineyard, comes ip coptact with such cords or wires, whereby the 
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gun is discharged, and he receives injury, the proprietor is liable in damage to the tres- 
passer. 
2. 
3. . Notice.—Whether notice that such a contrivance had been laid for the 
protection we the property, would wy the resort to such means, the court do not de- 
termine. 





. In Pari Delicto.—The rule 7x Jari delicto does not apply in such cases. 





Action to recover damages resulting from injuries sustained by 
plaintiff from a gun-shot wound received by him by means of a 
spring-gun placed by defendant on his own premises. There was 
a verdict and judgment for plaintiff: defendant appeals. The 


facts of the case appear in the opinion. Py 


S. P. Vannatta, I. M. Preston &* Son, for appellant; Thomp- 
son Davis, and Nichols, for appellee. 


Beck, Ch. J.—The defendant was the owner of a vineyard, and 
had lost grapes by trespassers entering his enclosure and carry- 
ingthemaway. Toprotect his fruit from such persons, he planted 
a spring-gun, so arranged that it would be discharged, in the di- 
rection of one entering his premises, by means of wires or cords, 
which the trespasser would be likely to come in contact with and 
disturb. He gave no notice whatever that he had so arranged 
the gun, or of his intention so to do. The gun being thus placed, 
and charged with powder and shot, the plaintiff, in the night-time, 
went into the vineyard, without defendant’s permission, and re- 
ceived a severe wound from-discharging the gun, through the ar- 
rangements provided for that purpose. The plaintiff testifies, that 
his object in entering the premises was, to ask permission of the 
defendant to take some grapes. But it may be conceded for the 
purpose of this case, that he entered with the intention of wrong- 
fully taking the fruit without the plaintiff's permission. The court 
instructed the jury, in effect, that if defendant had set the gun in 
such a way as to destroy life, or do great bodily harm, of which 
the plaintiff had no knowledge, and the plaintiff, in entering the 
premises for the purpose of taking grapes, without defendant's 
permission, was wounded by means of the gun, he is entitled to 
recover; that the act of plaintiff in that case, was but a mis- 
demeanor, and would not justify its resistance by means that 
would take life, or do great bodily harm; that defendant had no 
right to use a spring-gun for his protection against a mere tres- 
passer, without notice to him, and that defendant's liability, on ac- 
count of the wound caused by the spring-gun, is the same as 
though he had discharged it with his own hands. 

The giving of these instructions, and the refusal of others pre- 
senting a conflicting doctrine, constitutes the foundation of the 
errors assigned by detendant. 

I, The act of the plaintiff entering defendant's vineyard in the 
night-time, conceding that it was for the purpose of taking grapes 
without permission, is a misdemeanor. Acts 12 Gen’'l Ass. Ch. 
74; 42, Code 2 3898. But the defendant had no right to prevent 
or resist the trespass of the plaintiff, by using means dangerous 
to life, or by inflicting great bodily injury. In doing so he vio- 
lated the law, and became liable for injuries sustained by plain- 
tiff, under the doctrine that allinjuries inflicted by one, while act- 
ing in violation of the law, will support an action in favor of the 
injured party against the perpetrator. This court has held thata 
mere trespass against property other than a dwelling, is not a suf- 
ficient justification to authorize the use of a deadly weapon by the 
owner in its defence ; and that, if death results in such a case, it 
will be murder, though the killing be actually necessary to pre- 
vent the trespass. The State v. Vance, 17 Iowa, 138. The rule 
is based upon the consideration that an act of violence done to pre- 
vent trespass which causes death, is beyond the provocation, and 
the perpetrator is guilty of murder. If the intention was not to 
take life, or the act was done in the heat of passion, the offence 
would be extenuated, and become no more than manslaughter. 

Under the law, at the time of the killing, for which defendant 
was convicted, in the case just cited, a trespass, of the character 
of the one committed by the person killed, which was not different 





from the act of the plaintiff in this case pleaded by the defendant 
as a justification, was not punishable as a misdemeanor. Butthis 
fact cannot defeat the application of the rule of the case now. 
The rule is based, not on the light in which the law regards the act 

and the punishment provided for it. The criminality of the act, 

or the turpitude of the trespasser is not the foundation of the rule. 
But it is based upon the limitation which the law imposes upon the 
right of the owner of property in rendering it protection. He 
cannot prevent a trespass by using means dangerous to life. Now, 
if the act of the trespasser is punishable as a misdemeanor, that 
fact does not demand greater violence, or more dangerous means, 
to secure protection, than ifthe same act were regarded as a mere 
trespass, and nota crime. In other words, it requiresno more vi- 
olence to protect property from a trespasser when there is a stat- 
ute punishing him criminally, than it would in the absence of 
such an enactment. 

The act of defendant, we conclude upon the authority cited and 
upon principle, in preparing the means whereby the plaintiff's life 
was endangered, and from which he sustained great bodily injury, 
was unlawful. It follows in the application of familiar doctrines, 
which do not demand the support of authority to secure their re- 
cognition, that he is liable for the injury inflicted upon plaintiff. 

It has been held in England that a trespasser, having notice 
that spring-guns are laid upon the premises, cannot recover in 
an action against the owner thereof, for injuries sustained thereby. 
Ilott v. Wilkes, 3 Barnewall & Alderson, 304. And that when a 
trepasser, without such notice, is injured in the same way, he may 
recoverin such an action. Bird v. Holbrook, 4.Bingham, 628. So, 
the owner of a vicious dog is liable for injuries sustained by a 
trespasser, from being bitten by such dog. Shirfy v. Bartly, 4 
Sneed, 5%. In New York, the same doctrine with modifications 
on the side of humanity, has been recognized. It has been there 
held that the nature and value of the property ought to be such 
as to justify the use of means for its protection which are danger- 
ous to life, and that the trespasser must have full notice of the mis- 
chief, in order to exempt the owner from liability for injuries in- 
flicted. Loomis v. Terry, 17 Wend. 496. 

Whether notice to the trespasser of the dangerous contrivances 
laid for the protection of property, would relieve the owner of lia- 
bility forinjuries causedthereby, we do not determine, as the facts 
before us do not involve that question, no such defence having 
been made in this case. The authorities that,have come to our 
notice seem to recognize such a rule. 

It has been often held that it is no justification for killing ani- 
mals, that they were trespassing upon another’s premises, or doing 
injury to his property. Ford v. Taylor, 4 Texas, 492; Tyner v. 
Cory, 5 Ind. 216; Wright v. Ramscot, 1 Saund. 83. 

This rule is doubtless supported upon the consideration that the 
protection of one’s property will not justify the resort to means that 
are destructive to the property of another, when not demanded by 
necessity, or the nature of the rights and property concerned. 
Certainly, humanity requires that a like rule be extended to the 
person ofa trespasser, and that he be not exposed to bodily injury 
or death, on the mere ground that he is, at the time, acting in vi- 
olation of law, 


Il.. The defendant insists that under the rule, z# pari delicto, or 
of contributory negligence, the plaintiff cannot recover. If the 
case be regarded as one of simple negligence on the part of de- 
fendant,' plaintiff could not be held to the exercise of care, and, in 
its absence, of contributing to the injury by his own negligence, 
without having notice of the dangers to which he would be ex- 
posed. He could not be regarded as wanting in care, by failing 
to use means for his protection from dangers unknown to him, or 
in exposing himself thereto. The rule 2” pari delicto, affords no 


protection, in a civil action, to a party who bas control of danger- 
ous implements and negligently uses them or places them in a sit- 
uation unsafe to others, whereby another person, without knowl- 
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edge theteof, is injured, although, at the time, in the commission of 


a trespass. 

This qualification of the rtile is demanded on the ground that 
proper regard for life and the person of others requires care, on 
the part of persons using deadly weapons and dangerous imple- 
ments, that injury to others may not ke inflicted, and that mere 
trespasses and other inconsiderable violations of the law, are not 
to. be visited by barbarous punishments, or prevented by inhu- 
man infliction of bodily injuries. The instruction of the court 
directing the jury that the doctrine of contributory negligence 
was not applicable to the case, is therefore correct. 

It is our opinion that the jury were properly instructed, and the 
instructions asked by defendant were correctly refused. 

AFFIRMED. 

NoTE.—1. Defence of Property by Spring-guns—The English Rule —The 
question whether the owner of property may lawfully resort to the use of 
spring-guns and engines of like character, for protecting it in his absence, 
against trespassing men or animals, is somewhat novel in this country. The 
question first arose in England in 1817, in the Common Pleas, in Deane v. 
Clayton, 7 Taunt.:489. The defendant, who was the owner of a wood, had 
fixed to the trees what were commonly known as dog-spears, being iron 
spears, fastened to the trees past which the hares were accustomed to run, 
placed at such a height that while the hares would pass under them, dogs and 
foxes pursuing the hares would run against them, and be killed, The de- 
fendant had posted notice that such spears were set in the wood. The 
plaintiff being engaged in hunting in the wood with a aluable dog, the dog 
made his escape from him, and, pursuing a hare, ran against one of the spears 
and was killed. The judges were equally divided as to whether the plaintiff 
ought to recover damages, and so no result was reached. Three years later, 
in the leading case of [lott v. Wilkes, 3 Barn & Ald. 304, (cited in the prin- 
cipal case), the question came before the King’s Bench upon the following 
state of facts: The defendant had placed spring-guns in a wood owned py 
him, and had posted notices that such guns were so set. Nevertheless, the 
plaintiff, entering the wood to gather nuts, trod upon a wire connecting with 4 
one of them, by which it was discharged, and he severely wounded. The | 
question received at: exhaustive discussion, and all the judges agreed that the 
plaintiff could not recover. In both of these cases the plaintiff had notice of 
the existence of the engines which caused the injury; and in both cases the 
judges Were agreed that, had there been no notice, the plaintiff would be en- 
titled to recover, and that without notice, it would not be lawful to expose 
even a trespasser to mortal injury. And agreeably to this view, in a subse- 
quent case—Bird v. Holbrook, 4 Bing. 628, (cited in the principal case)— 
where the defendant for the proteetion of his property, some of which had 
been stolen, set a spring-gun, without notice, in a walled garden, at a distance 
from his house, by which the plaintiff, who had climbed over the wall in pur- 
suit of a stray fowl, was shot, it was held that the defendant was liable in dam- 
ages, on the ground that there had been no notice; but the correctness of 
this ruling is doubted in Jordin v. Crump, 8 Mees. & Wells. 789. So, in Jay 
v. Whitefield, an unreported case, cited in 3 Barn. & Ald. 308, and in 4 Bing. 
644, the plaintiff, a boy, having entered the defendant's premises for the pur- 
pose of cutting a stick, was shot by a spring-gun, for which injury he recov- 
ered £120 damages; but it does not appear whether or not notice had been | 
given in this case. 

The reasoning upon which Ilott v. Wilkes proceeded was, that since the 
plaintiff had nofice that there were spring-guns set in the wood, the act of dis- 
cherging the one which caused the injury to him, was his own act, and not the 
act of the defendant. The fallacy of this reasoning is conclusively shown by 
SHERMAN, J., in Johnson v. Patterson, 14 Conn. 1, where the. reasoning of 
Justice HOLROYD is said to involve the proposition that a man is not respon- 
sible for not guarding against the intended consequences of his own innocent | 
act; and, if he does not, that shall be considered as Ais own act, which is the 
act of another. The reasoning of the judges appears to have been little better 
than mere sophistry, intended to clothe with some color of legal reason, a 
barbarous rule of law, which really had its foundation, like the English game 
laws, in feudal and aristocratic policy—a policy which has no existence in this 
country, And, it is to be said to the credit of the English legislature, that 
very soon after the determination of this case, the rule declared by it was 
abolished by statute, 7 and 8 Geo. 4, ch. 18; and this statute has been substan- 
tially re-enacted in the 24th and a5th Vict., ch. 100, 3 31, by which it is de- 
clared, in substance, that whosoever shall set or place, or cause to be set or 
placed, any spring-gun, man-trap, or other engine calculated to destroy hu- 
man life or inflict grievous bodily harm, with the intent that the same, or 
whereby the same may destroy or inflict grievous bodily harm upon a tres- 
passer or other person coming in contact therewith, shall be guilty of a mis- 





| ists in Connecticut. 


demeanor, and, being convicted thereof, Shall be liable, at the discretion of 
the court, to be kept in penal servitude for the term of five years, [27 and 28 
Vict. ch. 47,] or to be imprisoned for ahy term not exceeding two years, with- 
out hard labor. And by the subsequent provisions, whosoever shall know- 
ingly aiid wilfully permit such traps to be set, is deemed to have set them 
himself; provided this act shall not apply to traps set to destroy vermin, nor 
to engines set at night for the protection of dwelling-houses. 

But, notwithstanding this statute, the English judges seemed disposed to 
favor the practice prohibited by it as much as possible. Thus, in Wootton v. 
Dawkins, 2 Com. Bench, N. S. 412, the plaintiff entered the defendant's, gar- 
den at night, without his permission, to search for a stray fowl, and, whilst 
looking closely into some bushes, he came in contact with a wire, which 
caused something to explode with a loud noise, knocking him down and 
slightly injuring his face and eyes. It was held—1z. That the defendant was 
not liable for this injury at common law. 2. That, in the absence of evi- 
dence that it was caused by a spring-gun or other engine calculated to inflict 
grievous bodily harm, he was not liable under the 7 and 8 Geo, 4, ch. 18, 2 1 


2. Dog Spears—The English Rule.—The question left unsettled in Deane 
v. Clayton, supra, as to the right to protect game in parks by means of dog- 
spears, was finally resolved in favor of the right, in Jordin v. Crump, 8 Mees 
and Wells. 782, where the rule was laid down that a person, passing with his 
dog through a wood, in which he knows dog-spears are set, has no right of 
action against the owner of the wood, for the death or injury of his dog, who, 
by reason of his own natural instinct, and against the will of his master, runs 
off the path against one of the dog-spears, and is killed or injured; because 
the setting of dog-spears was not in itself an illegal act, nor was’ it rendered 
so by the 7 and 8 Geo. 4, ch. 18. 

In a case earlier than any of the above, it was held that if a man place 
dangerous traps, baited with flesh, in his own ground, so near to a highway, 
or to the premises of another, that dogs passing along the highway, or kept on 
his neighbor's premises, must probably be attracted by their instinct into the 
traps; and, if, in consequence of such act, his neighbor's dogs are so attracted, 
and thereby injured, he is liable in damages. Townsend v. Wathen, 9 East, 
277. But in this case it was proved to have been his intention to kill dogs by 
this means, as well as other animals; several dogs having been killed in such 
traps, and he having allowed his game-keeper a reward of one shilling for 
every dog so killed. 

3. Spring-guns—The American Doctrine.—The question as to the lawful- 
ness of the use of spring-guns in the defence of property first arose in the 
United States in Gray v. Coombs, 7 J. J. Marshall, 478, in the court of ap- 
peals of Kentucky, in 1832; and it was there ruled that where a person has 
valuable property in a strong warehouse, well secured by locks and doors, he 
may, as an additional security af might, erect a spring-gun which can only be 
made to explode by entering the house; and if a slave in endeavoring to break 
into the warehouse is killed by such spring-gun, the owner of the warehouse 
will not be liable to the master of the slave for his value. 

The question next received an exhaustivé discussion in Johnson v. Patter- 
son, 14 Conn. 1, decided in the supreme court of errors of Connecticut in 
1840; although it was not directly involved in the case, The action was for 
damages for poisoning the plaintiff's fowls. The defendant, to prevent the 
plaintiff's fowls from trespassing on his lands, as they had before done, mixed 
Indian meal with arsenic, and spead it upon his land, having given the plain- 
tiff previous notice that he should do so; and such fowls coming afterwards 
upon the defendant's land, ate the poisoned meal, in consequence of which 
some of them died ; it was held, 1, that the previous notice, in contradistinc- 
tion to notice after the fact, was sufficient; 2, that notwithstanding such no- 
tice, the defendant was not justified in the use of deadly means, and conse- 
quently was liable in damages. And, the right of an owner to defend his 
property in his absence, by means of engines or poisons placed so as to kill 
or injure trespassing men or animals, was discussed at length upon principle 
and in view of the English authorities, and it was held, that no such right ex- 
But the doctrine of this case was limited to cases of 
trespass merely, What may be done to prevent durg/ary or felony, was ad- 
mitted to be governed by other rules. 

The question appears next to have arisen in State v. Moore, 31 Conn. 479, 
determined in the supreme court of errors of Connecticut, in 1863. The de- 
fendant was indicted for a zuisance in placing spring-guns in his blacksmith shop, 
so as to endanger passers-by on the highway. The jury, by a special verdict, 
found that the defendant placed spring-guns in his shop for its protection against 
burglars; that the guns were loaded with large shot,and so placed as to discharge 
their contents obliquely towards the highway, the travelled path of which was 
about a rod and half from the shop ; that the shop was lathed and plastered on 
the inside and double-boarded on the outside, but that it was possible that 
scattering shot might pass through the boards at places where, by reason of - 
the cracks between them, there was not a double thickness of boards; and 
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that the travelling public were annoyed and apprehensive of harm from the 
guns. /f was held, that it did not appear that there was such real and substan- 
tial danger to the public as to warrant a conviction. 

Concerning the right of resorting to spring-guns for the purpose of protecting 
property the court reason, that the mere act of setting spring-guns on one’s own 
premises for their protection, isnot unlawful in itself, but the person doing it may 
be responsible for injuries caused thereby to individuals, and may be indictable 
for the erection of a nuisance, if the public are subjected by it to any danger; that 
what a man may not do directly, he may not do indirectly ; that a man may not, 
therefore, place instruments of destruction for the protection of his property, 
where he would not be authorized to take life with his own hand for its protec- 
tion ; that the right to take life in defence of property, as well as of person and 
habitation, isa natural right; but the law limits its exercise to th@prevention of 
forcible, and atrocious crimes, of which burglary is one; that in the absence 
of any statutory provision making it burglary to break and enter a shop in the 
night-time, with intent to steal, and by the early strict rules of the common 
law, a man may not take life in the prevention of such a crime; but that the 
habits of the people and other circumstances, have so greatly changed since 
the ancient rule was established, that it is very questionable whether, in view 
of the large amount of property now kept in warehouses, banks, and other 
out-buildings, it should not be held lawful to place instruments of destruction 
for the protection of such property; that breaking and entering a shop in the 
night-season with intent to steal, is, by the law of Connecticut, burglary; and 
that the placing of spring-guns in such a shop for its defence, would be justified, 
if the burglar should be killed by them; that the guns would, however, con- 
stitute a nuisance if they cause actual danger to passers-by in the street; but 
that the danger to the public must be of a real and substantial nature. 

4. Limit of the Right to defend one's Doods —If we adopt the conclusion of 
the Connecticut case last above quoted, that what a man may not do directly, 
he may not doindirectly, the question involved in the principal case wiil be 
found to have been settled by a great weight of authority. That a person is 
not obliged to surrender the possession of his goods, his lands, or other prop- 
erty to a wrong-doer without resistance, does not admitof question People 
v. Hubbard, 24 Wend. 369; Curtis v. Hubbard, 1 Hill, 336; S. C., 4 Hill, 
437; Commonwealth v. Kennard, 8 Pick. 133, 137; Commonwealth v. Power, 
7 Metcalf, (Mass.) 596; People v. Honshell, ro Cal. 87; Harrington v. Peo- 
ple, 5 Barb. 611, 612; McAuley v. State, 3 G. Greene, 435; 1 Bish. Crim. 
Law, @ 861, 5th ed. He may by the doctrine of these, and all the cases where 
the rule is stated, use, within a certain prescribed linwit, as much force as is 
necessary to preserve his possession—taking care the degree of force used does 
not exceed what is necessary, or what reasonably appears to be necessary, for 
the purpose of defence and prevention. The limit here spoken of, is the limit at 
which it becomes necessary ¢o take or endanger life, in order to protect one’s 
possession. And here, the criminal law, which seeks certainty in its rules as 
far as possible, divides offences against property into two general classes, 
namely, felonies and trespasses, for the purpose of determining whether a kill- 
ing in prevention of such offences, Shall be deemed justifiable or culpable. 


And the first rule which may be stated is, that a killing which is necessary, 
or which reasonably appears to be necessary, to prevent a forcible and atro- 
cious felony against property, is justifiable homicide. Pond. v. People, 8 
Mich. 150; People v. Payne, 8 Cal., 341; State v. Roane, 2 Devereaux, 58. 
Gray v. Coombs, 7 J. J. Marsh, 478; State v. Moore, 31 Conn.479; Jobnson 
v. Patterson, 14 Conn. 1. This rule, the common law writers limit to cases of 
secret felonies, or felonies not accompanied with force. 1 Hale P. C. 488; 1 
East P. C, 273; Foster, 274. Though we do not find this distinction adjudged 
inany modern case which we have seen, yet it has been quoted with approba- 
tion in several. Pond’s case, sufra ; Moore's case, supra. Mr. Bishop, how- 
ever, is of opinion that upon principle there can be found no such distinction 
in the law itself; but why he is of this opinion, he does not saisfactorily tell us. 
1 Bish.Crim. Law, 2 853, 5th ed. It is pretty clear, that the right to kill in defence 
of property does not extend to cases of darceny, which is a crime of a secret clar- 
acter ; although the cases which illustrate this exception, are generally cases of 
theft of articles of small value. Thus, in Reg. v. Murphy, 2 Craw. & DixC. C,, 
20, the prisoner wasindicted under the statute for maliciously shooting with in- 
tent to do grievous bodily harm, etc, It appeared that on the day in question, the | 
prisoner, who was a game-keeper and wood ranger of Lord Dunsany, and armed 


with a fowling piece, detected the prosecutor in the act of carrying away from | 


his employer's lands a bundle of sticks, consisting of branches severed from 
the growing timber by a recent storm; that the prisoner hailed him, when he 
dropped the sticks and ran ; upon which the prisoner called out, “If you don’t | 
stop, I'll fire ;”’ but the prosecutor still going on, the prisoner fired, wounding | 
him in the head, back and arms. DOHERTY, Ch. J., said: ‘There is no 
doubt that the prosecutor, in carrying away the branches previously dissev- 
“ered from the trees, was committing a felony, and the prisoner was clearly 
entitled to arrest him; but in discharging his gun at the prosecutor, and per- 


iling his life, the prisoner has very much exceeded his lawful powers, and I 
cannot allow it to go abroad, that it is lawful to fire upon a person committing 
trespass and larceny; for that would be punishing, perhaps with death, 
offences for which the law has provided milder penalties." And see to the 
same effect, McClelland v. Kay, 14 B. Monroe, 106; Gardiner v. Thibodeau, 
14 La. An,-733; State v. Vance, 17 lowa, 144; Priester v. Augley, 5 Rich. 
(Law), 44. It may be observed, however, that the right extends to statutory 
felonies, as well as to felonies at common law. Gray v. Coombs, supra; 
Pond's case, supra; Moore's case, supra. And it would seem that the fact 
that acommon law felony has been reduced by statute to a misdemeanor, 
does not diminish the right of defence applicable to such cases. Gray v. 
‘Coombs, sugra; Drennan v. People, 10 Mich. 169, These cases are in ac- 
cord upon this point with what is said by the learned chief justice in the 
principal case, where he says that the rule which forbids the resorting to such 
dangerous means for the prevention of tre$passes does not.depend upon the 
light in which the law regards the act and the punishment provided for it, but 
upon the limitation which the law puts upon the right of the owner of property 
in rendering it protection. Language of similar import was used by NICH- 
OLAS, J., in Gray v. Coombs, supra, where he said that “a name can neither 
add to, nor detract from, the moral qualities of a crime; and in the eye of 
reason and justice, the intrinsic nature of the offence, togéther with the time 
and manner of its attempted commission, must ever test the legality of the 
means to be resorted to for its prevention.”” 7 J. J» Marsh. 483. 

But the ordinary rule is, that a killing to prevent a mere trespass upon 
property, or any asportation of or injury to it, which does not amount to a 
felony, is a felonious homicide; or, viewed in the light of a civil action, un- 
lawful. Harrison’s case, 24 Ala. 67; Drew's case, 4 Mass. 391; United 
States v. Williams, 2 Cranch, C. C. 439; Priester v. Augley, 5 Rich. (Law), 
44; State v. Morgan, 3 Ired. 186; State v. McDonald, 4 Jones (Law), 22; 
State v. Brandon, 8 Jones (Law), 467; State v. Vance, 17 Iowa, 144; Gar- 
diner v. Thibodeau, 14 La. An. 733; McClelland v. Kay, 14 B. Monroe, 106. 
As where a person kills an officer who comes unlawfully to distrain his goods. 
United States v. Williams, sufra Or where a person kills a slave who is steal- 
ing sugar-cane. Priester v. Augley, sufra. Or stealing chickens. McClel- 
land v, Kay, supra; Gardiner v. Thibodeau, supra. Or where a person 
kills another who lets down a dividing fence, and hauls off manure as to which 
there is a disputed claim. State v. McDonald, supra. Or kills one who is 
taking corn from a bin, the right to which is in dispute. State v. Brandon, 
supra, Or where a person fires among a party of boys who are stealing his 
melons, and kills one of them. State v. Vance, supra. Or shoots and wounds 
a person who is-carrying off branches severed from his master’s trees. Reg. 
v. Murphy, 2 Crawf. and Dix, C. C. 20. 

It is seen, therefore, that the rule that it is unlawful to set engines danger- 
ous to life, for the defence of property against mere ¢resfassers, is not only 
correct upon principle, as enforced by the reasoning of the principal case, but 
is sustained by a great array of authority; although it is possible that such 
means of defence are permissible to secure valuable property kept in ware- 
houses and shops against nocturnal depredators. 





Power of the States to tax Agencies of the Gen- 
eral Government. 


UNION PACIFIC RAILROAD COMPANY v. PENISTON, 
TREASURER OF LINCOLN COUNTY; S. C., 1 Ditton, 
C. C. R. 314. 


Supreme Court of the United States, October Term, 1873. 


Nature and .extent of taxing power of the states considered, and held that the 
Union Pacific Railroad company was not such an instrumentality of the federal gov- 
ernment, as exempts its road bed and rolling stock from state taxation. 

The facts will be found fully stated in the report of the case as 
determined in the court below, under the name of Union Pacific 
| Railroad Company v. Lincoln County, 3 Dillon C. C. R. 314, 
| Mr. Justice SrRoNG delivered the opinion of the court. 

That the taxing power of a state is one of its attributes of sov- 
ereignty ; that it exists independently of the constitution of the 
United States, and underived from that instrument; and that it 
| may be exercised to an unlimited extent upon all property, trades, 
| business, and avocations existing or carried on within the territo- 
| rial boundaries of the state, except so far as it has been surren- 
dered to the federal government, either expressly or by necessary 
implication, are propositions that have often been asserted by this 
court, And in thus acknowledging the extent of the power to tax 
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belonging to the States, we have declared that it is indispensable 
to their continued existence. No one ever doubted that before 
the adoption of the constitution of the United States, each of the 
states possessed unlimited power to tax, either directly or indi- 
rectly, all persons and property within their jurisdictions, alike by 
taxes on polls, or duties on internal production, manufacture, or 
use, except so far as such taxation was inconsistent with certain 
treaties which had been made. And the constitution contains no 
express restriction of this power other than a prohibition to lay 
any duty of tonnage, or any impost, or duty on imports or ex- 
ports, except what may be absolutely necessary for executing the 
state’s inspection laws. As was said in Lane County v. Oregon, 
7 Wall, 71, “in respect to property, business, and persons within 
their respective limits, the power of taxation of the states re- 
mained, and remains entire, notwithstanding the constitution.” 
It is, indeed, a concurrent power, (concurrent with that of the 
general government,) and in the case of a tax upon the same sub- 
ject by both governments, the claim of the United States as the 
supreme authority must be preferred; but with this qualification 
it is absolute. The extent to which it shall be exercised, the sub- 
jects upon which it shall be exercised, and the mode in which it 
shall be exercised, are all equally within the discretion of the leg- 
islatures to which the states commit the exercise of the power. 
That discretion is restrained only by the will of the people ex- 
pressed in the state constitutions, or through elections, and by the 
condition that it must not be so used as to burden or embarrass 
the operations of the national government. There is nothing in 
the constitution which contemplates or authorizes any direct 
abridgment of this power by national legislation. To the extent 
just indicated, it is as complete in the states as the like power 
within the dimits of the constitution is complete in congress.” 
Such are the opinions we have expressed heretofore, and we ad- 
here to them now. : 


There are, we admit, certain subjects of taxation which are with- 
drawn from the power of the states, not by any direct or express 
provision of the federal constitution, but by what may be regarded 
as its necessary implications. They grow out of our complex sys- 
tem of government, and out of the fact that the authority of the 
national government is legitimately exercised within the states. 
While it is true hat government cannot exercise its power of tax- 
ation so as to destroy the state governments, or embarass their 
lawful action, it is equally true that the states may not levy taxes, 
the direct effect of which shall be to hinder the exercise of any 
powers which belong to tke national government, The constitu- 
tion contemplates that none of those powers may be restrained 
by state legislation. But it is often a difficult question whether a 
tax imposed by a state does in fact invade the domain of the gen- 
eral government, or interfere with its operations to sich an ex- 
tent, or in such a manner, as to render it unwarranted. Itcannot 
be that a state tax which remotely affects the efficient exercise of a 
federal power is, for that reason, alone, inhibited by the constitu- 
tion. To hold that, would be to deny to the states all power to 
ta persons or property. Every tax levied by a state withdraws 
from the reach of federal taxation a portion of the property from 
which it is taken, and to that extent diminishes the subject upon 
which federal taxes may be laid. The states are, and they must 
ever be, co-existent with the national government. Neither may 
destroy the other. Hence, the federal constitution must receive 
a practical construction. Its limitations and its implied prohibi- 
tions must not be extended so far as to destroy the necessary pow- 
ers of the states, or prevent their efficient exercise. 


‘These observations are directly applicable to the case before us. 
it is insisted, on behalf of the plaintiffs, that the tax of which they 
complain has been laid upon an agent of the general government, 
constituted and organized as an instrument to carry into effect the 

wers vested in that government by the constitution, and it is 
claimed that such an agency is not subject to state taxation. That 





the Union Pacific Railroad Company was created to subserve, in 
part, at least, the lawful purposes of the national government; that 
it was authorized to construct and maintain a railroad and telegraph 
line along the prescribed route, and that grants were made to it, 
and privileges conferred upon it, upon condition that it should at 
all times transmit despatches over its telegraph line, and trans- 
port mails, troops, and munitions of war, supplies and public 
stores upon the railroad for the government, whenever required to 
do so by any department thereof, and that the government should 
at all times have the preference in the use of the same, for all the 
purposes aforesaid, must be conceded. Such are the plain pro- 
visions of its charter. So it was provided that in case of the re- 
fusal or failure of the company to redeem the bonds advanced to 
it by the government, or any part of them, when lawfully required 
by the secretary of the treasury, the road, with all the rights, func- 
tions, immunities, and appurtenances thereunto belonging, and 
also all lands granted to the company by the United States which 
at the time of the default should remain in the ownership of the 
company, might be taken possession of by the secretary of the 
treasury for the use and benefit of the United States. The charter 
also contains other provisions looking to a supervision and con- 
trol of the road and telegraph line, with the avowed purpose of 
securing to the government the use and benefit thereof for postal 
and military purposes. It is unnecessary to mention these in de- 
tail. They all look to a purpose of congress to secure an agency 
competent and under obligation to perform certain offices for the 
general government. Notwithstanding this, the railroad and the 
telegraph line are neither in whole nor in part the property of the 
government. The ownership is in the complainants, a private 
corporation, though existing for the performance of public duties. 
The government owns none of its stock, and though it may ap- 
point two of the directers, the right thus to appoint is plainly 
reserved for the sole purpose of enabling the enforcement of the 
engzgements which the company assumed, the engagements to 
which we have already alluded. 

Admitting, then, fully, as we do, that the company is an agent 
of the general government, designed to be employed, and actu- 
ally employed, in the legitimate service of the government, both 
military and postal, does it necessarily follow that its property is 
exempt from state taxation ? 

[After reviewing Thompson v. Union Pacific R. R. Co. 9 Wall. 
579; McCullough v. Maryland 4 Wheat. 316; Osborn v. Bank, 
g Wheat. 738, the court’ proceeds :] 

It is, therefore, manifest that exemption of federal agencies from 
state taxation is dependent, not upon the nature of the agents, or 
upon the mode of their constitution, or upon the fact that they are 
agents, but upon the effect of the tax; that is, upon the question 
whether the tax does in truth deprive them of power to serve the 
government as they were intended to serv® it, or does hinder the 
efficient exercise of their power. A tax upon their property has 
no such necessary effect. It leaves them free to discharge the 
duties they have undertaken to perform. A tax upon their oper- 
ations is a direct obstruction to the exercice of federal powers. 

In this case, the tax is laid upon the property of the railroad 
company precisely as was the tax complained of in Thompson v. 
Union Pacific. It is not imposed upon the franchise or the right 
of the company to éxist and perform the functions for which it 
was brought into being. Nor is it laid upon any act which the 
company has been authorized to do. It is not the transmission of 
dispatches, nor the transportation of United States mails, or troops, 
or munitions of war, that is taxed, but it is exclusively th¢ real 
and personal property of the agent, taxed in common with 
all other property in the state of a similar character. It is 
impossible to maintain that this is an interference with the exer- 
cise of any power belonging to the general government ; and if it 
is not, it is prohibited by no constitutional implication. 

Jt remains only to notice one other position taken by the com- 
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plainants. It is, that ifthe act of the state, under which the tax was 
laid, be constitutional in its application to their property within 
Lincoln county, the property outside of Lincoln county is not law- 
fully taxable by the authorities of that county under the laws of 
the State. To this we are unable to giveourassent. By the stat- 
utes of Nebraska, the unorganized territory west of Lincoln 
county, and the unorganized county of Cheyenne, are attached to 
the county of Lincoln for judicial and revenue purposes. The 
authorities of that county, therefore, were the proper authorities 
to levy the tax upon the property thus placed under their charge 
for revenue purposes. 

The decree of the circuit court is affirmed. 

Mr. Justice SWAYNE concurring : 

I concur in the affirmance of the judgment in this case. I see 
no reason to doubt that it was the intention of congress not to 
give the exemption claimed. The exercise of the power may be 
waived. But I hold that the road is a national instrumentality of 
such a character that congress may interpose and protect it from 
state taxation, whenever that body shall deem it proper to do so. 
For some of the leading authorities in support of the principle in- 
volved in this view of the subject, I refer to the Chicago and North- 
western Railway v. Fuller, decided by this court a short time ago. 

Mr. Justice BRADLEY dissenting, wrote a long opinion, in which 
he held that if the road-bed may be taxed, it may be seized and 
sold for non-payment of taxes ; seized and scldin parts and par- 
cels ; separated by county or state lines, and thus the whole pur- 
pose of congress, in creating the corporation, and establishing the 
line, may be subverted and destroyed. In his judgment, the tax 
laid in this case was an unconstitutional interference with the in- 
strumentalities created by the national government in carrying 
out the objects and powers conferred upon it by the constitution. 

Mr. Justice FIELD concurred with Mr. Justice BRADLEY. Mr. 
Justice Hunr dissented from the opinion of the court but wrote no 
opinion. 








Power of Master of Vessel to Create a Lien on 
Vessel in Violation of his Instructions—When 
United States Courts will Refuse to Entertain 
Suits in Admiralty Between Foreigners. 


On the 17th instant, Judge BLATCHFORD, sitting in the United 
States district court for the southern district of New York, ren- 
dered an interesting decision in the case of Fechtenberg et al. 
v. The British bark Woodland, her tackle, etc. The Woodland 
being in the port of St. Thomas, her master drew certain drafts on 
her owners, whereby he undertook to pledge the vessel, freight 
and cargo, for their payment, and which gave to whomsoever 
might be the legal holder of them, a lien upon the vessel, freight 
and cargo. These drafts were negotiated with J. Niles & Co., of 
St. Thomas, who assigned them to the libellants. It is unneces- 
sary to set out the allegations of the libel and answer, as the facts 
on which the case turns are stated in the concluding portion of 
Judge BLaTCcHFORD’s opinion, as follows: 


“In the present case the libellants have put in evidence a letter |. 


of December 24; 1870, from the claimants to the master. That 
letter was made known to J. Niles & Co., and to the libellants. It 
authorizes the raising of the funds by drafts dn Heaney & Parker, 
or by drafts on the claimants, and states that the claimants have 
no doubt that the master will be able to obtain funds in that way. 
But it contemplates, as the alternative means, only a bottomry. 
It authorizes a bottomry if a resort to drafts fails. But it author- 
izes only drafts or a bottomry. It must be regarded as exclud- 
ing the master from resorting to anything but drafts or a bot- 
tomry, and as excluding him from resorting to the creation of a 
lien on the vessel by any form or hypothecation other than a bot- 
temry, or to the creation of such a lien as is asserted in this case, 
whether an implied lien to result from the transactions, or what- 





—- 
ever lien the language of the drafts may be claimed 
to create. J. Niles & Co., and the libellants declined to take 
the master’s drafts, as authorized by the letter, and insisted 
that the master should undertake to create a lien on the 
vessel by other means than a bottomry. They insisted that the 
master should exceed his authority, as defined and limited by the 
letter. It is of no consequence to show that a resort to bottomry 
would have been more expensive to the claimants. They had a 
right to limit the authority of the master, and they did so. It is 
of importance so to administer the maritime law, that vessels in 
distress in foreign ports shall not be deprived of the means of 
obtaining relief; but it is no less important that masters of ves- 
sels and persons dealing with them, with knowledge of the in- 
structions under which they are acting, shall keep within the 
limits of such instructions. As this is not a case communis juris, 
and both parties are foreigners, and the contract was made with 
reference to the law of the vessel’s country, it is a case where the 
question of the liability of the owners of the vessel can, with es- 
pecial propriety, be determined by the tribunals of such country. 
The libel must be dismissed with costs.” 





National Banks—Rate of Interest. 


The supreme court of Indiana, on the 7th inst., delivered an 
opinion, holding that national banks, organized and doing busi- 
ness in the state of Indiana, may lawfully charge an interest rate 
of ten per cent., to which may be added the current rate of ex- 
change for sight drafts where there is a purchase discount, or sale 
of a bona fide bill of exchange, payable at other place than the 
place of purchase, discount or sale. The reserving or receiving 
of illegal interest by a national bank does not defeat,a recovery 
upon the note for the principal of the debt. In an action upon an 
usurious contract for loan of money made with a national bank, 
or with any person on its behalf, or as its trustee, the bank can 
recover no interest, nor can defendant recover any interest paid. 
The usurious interest, with the penalty prescribed by the national 
banking law, is recoverable as therein stated. 


—_—__ — — 
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Book Notice. 


A TREATISE ON THE AMERICAN LAW oF EASEMENTS AND SERVITUDES. 
By Emory Washburn, LL.D., Bussey Professor of Law in Harvard Uni- 
versity, author of a Treatise on the American Law of Real Property. 
Third edition. Boston: Little, Brown & Co., 1873. pp. 776. Sold 
by Soule, Thomas & Wentworth, Law Booksellers, St. Louis. 

The third edition of this treatise contains over 200 pages more than the 
first, and mentions and cites 600 new cases, decided since the second edi- 
tion was published in 1867. A comparison with the previous editions 
shows that the present has not only been enlarged, but otherwise improved. 

It is a complete and exhaustive treatise. It will be difficult to find in 
England, or in this country, a well considered case on the subject of which 
the book treats, which has escaped the unwearied diligence of the author. 
For an American lawyer, there is no substitute for this work, and in Great 
Britain it would seem to be equally useful, being more comprehensive than 
any treatise on the subject which has there appeared. The most strileing 
feature of the book is the great labor and care which have been bestowed 
upon it. It fulfils excellently the leading office of an elementary work, in 
showing the exact state of the law on the subject with which it deals. It 
would, perhaps, be possible to classify the cases referred to in the text and 
condense the book two hundred pages, and the work, artistically viewed, 
would be more symmetrical; but, to the practising lawyer, for whose use 
it is chiefly designed, its practical value would, in our judgment, be 
thereby impaired. 

Treating of a single subject, which embraces many topics not yet fully 
settled, it was practicable for the author to undertake to refer to all the 
principal-cases, and to state in the text the exact substance of the more im 
portant of them; and this Prof. Washburn has done. A book prepared 
upon this plan, wherever it is practicable, is more useful to the mass of the 
profession than one in which the author gives us more of his own views 
and discussions. It is to be recollected that, in not one place in a hundred 
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where the book will be used, is to be found a full library, and this consid- 


eration justifies the atithor in his full statement of the more important 
adjudications, and in taking the space necessary to display, though with 
some repetition, the course of decisiéns in the several states. 

While we are of opinion that this work would not serve as an universal 
model for law treatises, yet for the subject in hand, the plan is excellent, 
and has been executed with that skill and pains-taking care for which the 
author is justly noted. 

It may be acceptable to some of our readers to give an idea of its scope. 

Chapter I. treats of the nature of Easements and the mode of acquiring 
them by Grant, User and Prescription, and Dedication. 

Chapter II. treats of Easements and Servitudes of Way, and herein of 
Ways of Necessity, ty Grant, how used, and the relative rights of the land- 
owner and the way-owner. 

Chapter III. treats of Easements and servitudes of WATER, and herein 
of Irrigation; Water for Mills; Artificial Water Courses; Rights in Rain and 
Surface Waters; Subterranean Waters, and Public Waters. 

Chapter IV. relates to Miscellaneous Easements, such as the Lateral Sup- 
port of Land, and the Support of Houses; Party Walls; Light and 
Air, etc. 

Chapter V. treats of the Loss and Extinguishment of Easements, by 
uniting the dominant and servient estates ; by abandonment, non-user, etc. 

Chapter VI. relates to the Repair of Easements and Remedies at Law 
and in Equity for injuries thereto by action, by injunction and by abate- 
ment. 

A few topics, and but a few, we noticed in passing, had not been treated 
by the author with his accustomed fullness. For example, the distinction 
which is overlooked or disregarded in so many of the cases between ordi- 
nary highways in the country, and s¢ree¢s in compact places or in incor- 
porated towns, as to the wses to which they may properly be put, and the 
remedies of the public and the adjoining owner for improper uses, is not 
as fully defined and enforced as it seems to us it is desirable, at least on 
principle, that it should be. ’ 

The chapter on Dedication is a mine of wealth on the subject, and quite 
exhausts the authorities relating to it, except upon the point, whether the 
rights of the public in a complete and accepted dedication can be lost by non- 
user or adverse possession. On this subject there are cases not referred to 
by the author, and which are essential to a full understanding of the views 
which the courts have heldconcerning it, and the state of the law upon the 
subject. 

The principal rights of riparian owners are well presented. We think 
the author does well to question the doctrine which has been sanctioned in 
New Jersey, (Stevens v. Paterson etc., Railroad, 5 C. E. Green 126, 34 N. 
J. (Law) 532); in New York, (Gould v. Hudson River R. R. 6 N. Y. 522); 
and recently in Iowa, (Tomlin v. Dubuque etc. R. R. Co. 32 lowa 106), 
that a riparian proprietor upon a navigable river, is without remedy for be- 
ing deprived of access to the water by the construction of « railroad alung 
the river, outside of the wacer-line bounding the land of such owner; and 
to invite comparison with the rights of such owners to access to the stream, 
as laid down by Mr. Justice MILLER in Yates v. Milwaukee, 10 Wall. 497. 
Without here entering upon the discussion of the subject, we may observe 
that the doctrine that the riparian owner has no rights except those of allu- 
vion and dereliction, and in particular, that he has no right of access to the 
navigable water, of which he cannot be deprived without compensation, is 
not to our mind so clear that it should be adopted by other courts without at 
least further consideration. 

The author’s treatment of rights in respect to public streams, and surface- 
water, party-walls, light and air, and the right of support of land and houses, 
leaves nothing to be desired. The work is a credit to the law literature of 
the country, and is published in the excellent style which has justly made 
the house of Little, Brown & Co. famous 
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Notes of Recent Tennessee Decisions. 
SupREME Court, JACKSON, OCTOBER (SPECIAL) TERM, 1873. 
[Courtesy of Hon. J. Pierce of Memphis. ] 
Bankruptcy.—See Replevin; Surety. 


Bill of Lading—In the hands of a consignee (though the property be 
consigned to him on account of a debt) does not amount to actual or con- 





structive possession of the property, but only gives authority to reduce it to 
possession. Saunders v. Bartlett. 


Corporation; Insolvent.—In winding up), ath stockholder is liable to the 
creditors for the full amount of his subscription, irrespective of insolvent 
stockholders; and the creditors are entitled to immediate payment, and 
cannot be postponed till after the collection of dowbtful claims. Marr v. 
Bank West Tennessee. 


Dray—Is a vehicle, and subject to municipal tax as stich. Memphis v. 
Battaile. 


Demurrer.—Under the Tennessee code, abolishing general demurrers— 
a demurrer to a plea or subsequent pleading, does not ransack the record or 
reach back to the declaration. Hobbs v. Memphis and Charleston R. R. 
Company. 

Evidence—In cases in chancery, must be secundum allegata. Johnsonv. 
Luckadoo. 





Books of account, when testified to by witnesses, are compe- 
tent evidence. Apperson v. Haris. 
’ 


Endorser—Notice to, left at his residence, when it was known that he had 
abandoned it, is not sufficient to bind him. Selby v. Brinkley. 


Frauds, Statute of.—A verbal promise to pay the debt of another is void 
under the statute, even where the promisor has the debtor’s effects in his 
hands. Murphy v. Renkert. 


Jnfant—Is not bound by a decree obtained in a suit where the adminis- 
trator, being a party, has also acted as prochein ami. O’Connor v. Cobb. 





Is not bound by the stipulations of the guardian’s lease, to pay 
for improvements. Keep v. Cannavan. 


Insurance.—Condition of policy that suit be brought within 12 months 
after loss, was avoided and nullified by the breaking out of the late war. 
(Acc. 13 Wall. 158.) Underwood v. Phcenix Insurance Co. 





Parties to an insurance policy are bound by their contract, ac- 
cording to its fair and reasonable intendment. People’s Insurance Co. v. 


Kuhn. 





Condition in policy sustained, that “the use of general terms, 
or anything less than a special written endorsement, does not waive the 
printed conditions.” Ibid. 


Fury.—Depositions being taken to be read in each of three cases, the 
jury that tried one case is incompetent to try the others. Apperson v. 
Logwood. 


Limitations, Statute of.—Part payment of a note within six years, with- 
out more, is not sufficient proof of a new promise as to the remainder. 
Locke v. Wilson. 


Malicious Prosecution.—In an action for, under the Tennessee code, 
want of probable: cause is a substantial fact in the case, and a failure to 
aver it specifically in the declaration, is bad after judgment by default, and 
is reversible error. Thompson v. Evans. 


Municipal Corporation—I\s an imperium in imperio, and special legisla- 
tion for it is not unconstitutional. [Acc. Trigalley case, 6 Cold. 382.] 
Memphis v. Battaile. 


Plea in abatement—Lies to an ancillary attachment, and the issues on it 
are to betried separately by a jury, before the trial of the main suit. Price 
v. Bescher. 


Partnership~—Not liable for money advanced to one partner on his sole 
credit, though the firm get the benefit of it. Union & Planters’ Bank v. 
Day. 





On attachment against one member of, the sheriff may take 
possession of the firm property and sell the debtor’s interest init. (N. B.— 
The property not in actual possession of either partner.) Saunders v. 
Bartlett. 


Replevin.—The suit as to detention being decided without reference to 
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damages, a separate action may brought for the damages, Colby v. Yates. 
Surety on bond for, may be discharged from it in bankruptcy. 
Choate’s case. 





Surety.—On appeal from magistrate. If the principal be discharged on 
plea in bankruptcy, this is a prosecution of the appeal with effect, and re- 
lieves the surety on his bond. Martin v. Kilburn. 


Trover.—If a factor pledge the goods of his principal for his own debt, 
this is a conversion on the part of the pledgee. Merch. Nat. Bank v. Tren- 
oo: te kis a 


Verdict—Not disturbed for small errors where the merits are reached. [ 


Otis v. Consat. Gibson v. Apperson. 


Voluntary Conveyance—Not fraudulent, where the grantor retains an 
abundance of property to pay his debts. Crisp v. Dunn. Bramwell v. 
Hart. 


Witness—Husband not a competent witness against wife. “The old 
rule that husband or wife is not competent, is still in force in Tennessee, so 
far as it rests on public policy and the harmony of interest.” Smith v. 
Tuggle. 


Inder the statute making parties competent, a party need not 
subpcena himself as a witness, and the rules of the circuit court cannot re- 
quire it. Douglas v. Blakemore. 











United States Supreme Court— Decisions Last 
Week. 
[Compiled from the New York Herald.] 


Confiscation; Mortgaged Property; Life estate—No. 180. Day v. 
Mican et al.—Error to the supreme court of Louisiana.—The de- 
fendants here were plaintiffs in the state court, where they commenced a 
hypothecary action as the children and heirs of one Mrs. Mican against Ju- 
dah P. Benjamin and Joseph Benjamin as mortgagors of a parcel of land in 
Hurstville, and against Day, the plaintiff here, then in possession, to enforce 
the mortgage. by the sale of the property hypothecated. The claim was es- 
tablished by producinga mortgage dated July 23, 1858, in which J. P. Benja- 
min acknowledged a debt to Mrs. Mican for $10,000 borrowed money, to be 
paid four years after date, and a mortgage from J. P. & Joseph Benjamin on 
the same property, with a fact de mon aliendo, that the mortgagors would not 
sell, alienate, or encumber the property, to the prejudice of the mortgagee. 
The proceeding resulted ina judgment against the Benjamins as mortgagors, 
and from that judgment they have not appealed. Day’s title arises in a 
conveyance made in pursuance of proceedings in confiscation, in virtue of 
which the property was sold, as belonging to the Benjamins, in March, 
1865. The decision below sustained the mortgagees’ claim, holding that, 
upon a proper construction of the act of congress referred to in the record, 
there was nothing offered for sale, or which could be sold or pur- 
chased, except the title of Benjamin at the date of the act, and that the 
description of the property in the libel of information, and in the marshal’s 
notice of seizure, was not sufficient to justify the conveyance to Day, or to 
notify the mortgagees of the proceedings, inasmuch as the property is de- 
scribed as being in the town of Huntsville, instead of Hurstville, the name 
used in the mortgage. The writ of error maintains that this decision was 
error, because based upon the ruling that only a life estate was confiscable 
under the act, and because holding that, after condemnation and sale, the 
property was subject to the mortgage in the hands of the purchaser at the 
judicial sale. 

Two other cases were argued with this, involving the same question, in 
both of which the property condemned and sold belonged to John Slidell, 
and in which his children and heirs were successful. 

The'supreme court 4o/d, that in the proceedings in confiscating the prop- 
erty of Judah P. Benjamin, there was not sufficient notice to Mr. Benja- 
min’s mortgagees, and, therefore, affirm the judgment below sustaining 
the title of the mortgagees as against Day, the purchaser under the pro- 
ceedings. 

In the case of Bougree v. John Slidell et al., the decision affirms the 
judgment below, holding that the confiscation of the property of Slidell 
passed only a life estate, and did not affect the title of his children as heirs, 





_Abhpeal in Admiralty from Circuit to district Court; Fudgment on such 

Appeal; Final Fudgment.—No. 218. Steamer Lucille v. Resposo.— 
Appeal from the circuit court for Maryland.—In this case the court 
hold that an appeal in admiralty from the district to the circuit court, 
in effect vacates the decree of the district court, and a new trial in all re- 
spects and a new decree are to be had in the circuit court. The latter court 
| must execute its own decree, and the district court has nothing more to do 
| with the case. An order of the circuit merely affirming the decree of the 
| district court, and nothing more, is not such a decree as the circuit court 
, should render, and is not a final decree, from which an appeal lies to this 
i court. Dismissed. Mr. Justice MILLER delivered the opinion. 


Violation of Contract by Government; Measure of Damages.—No. 
169. Buckley v. The United States.—Appeal from the court of claims.— 
This was a suit upon a contract for the transportation of government stores, 
| the claimant alleging a violation of the contract by the government and 
asking damages therefor. The measure of damages, according to the 
theory of the claimant, was properly the amount of profits lost by the non- 
fulfilment of the contract, z:ad thus, considering it, he declined to prove the 
actual loss sustained, and thereupon the court dismissed his petition. That 
judgment is here affirmed, the court holding that there was nothing in the 
contract to support the theory of the claimant. Mr. Justice SWAYNE de- 
livered the opinion of the court. 


Actions for Penalties; National Banks; Usury.—No. 178. Tiffany v. 
The National Bank of the State of Missouri—Error to the circuit court for 
Missouri.—This was an action by the trustee of a bankrupt to recover 
double the amount of interest paid by the bankrupt to the bank under the 
act of congress of June, 1864, which provided that the national banks 
might charge the same rates of interest (and no more) as allowed by the 
laws of the state where the bank was located, and, in case of a violation of 
the act, allowed a recovery of double the amount. The judgment below 
was for the bank, the court finding that by a proper construction of the laws 
of Missouri there had been no violation of the federal statute. The judg- 
ment is here affirmed, the court saying that in an action to recover a statu- 
tory penalty, the statute under which the penalty is to be enforced must 
receive a strict construction. Mr. Justice STRONG delivered the opinion. 


Reversal of void Fudgment; Defective Service of Process.—No. 142. 
Kibbe v. Benson.—Appeal from the circuit court for the northern district 
of Illinois.—This was the affirmance of a decree below in favor of Benson, 
touching the title to certain lands in Adams county, Illinois, the court sus- 
taining the position taken by the defendant in error that a judgment in 
ejectment, which had been recovered against him and which was reversed 
below, was obtained without proper service. Mr. Justice Hunt delivered 
the opinion. 


Bankruptcy ; Preferment by Insolvent; Endorser.—No. 171. Bartho- 
low v. Bean—Error to the circuit court for the district of Missouri.—In this 
case the court say that a judgment by an insolvent which would otherwise 
be void as a preference under sections 35 and 39 of the bankrupt law, is 
not excepted out of that provision because it was made to a holder of his 
note over due on which there was a solvent endorser, whose liability was 
already fixed by protest and notice. Judgment affirmed. Mr. Justice 
MILLER delivered the opinion. 


Contract of Acceptance ; Cotton Tax.—No 93. Miltenberger & Qo. v. 
Cook.—Error to the district court of Louisiana.—In this case the court sus- 
tain a judgment against the plaintiffs in error, upon their acceptance of drafts 
drawn upon them by a firm in the interior of Louisiana, for the payment of 
the tax on cotton, which, as collector of internal revenue, Cook had 
agreed to receive, the court holding that they were liable ontheir agreement 
to accept the paper drawn for the amount of revenue tax on cotton shipped 
to them. Mr. Justice SWAYNE delivered the opinion. 


Land Law.—No. 670. Crews v. Brewer.—Error to the circuit court for 
the southern district of Illinois.—This is an affirmance of the title to cer 
tain lands in Illinois, the court sustaining the title of those who held under 
conveyances from the settlers at the date of the cession to the United States, 
as against those who claim by pre-emption, and the action of the land de- 





partment since. Mr, Justice CLIFFORD delivered the opinion. 
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